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STATEMENT OF QUESTIONS PRESENTED 


1. Whether a return to a petition for a writ of habeas corbus, 

setting forth the fact that petitioner is held in virtue of an ex¬ 
tradition warrant, issued on a finding that petitioner is charged 
with abandonment and nonsupport and that he is a fugijiive 
from the demanding state, is sufficient to justify denial of I the 
writ when said answer is not traversed? I 

2. Whether a person, charged with a continuing offeLse, 

such as nonsupport, may be extradited when he admits] his- 
physical presence in the demanding state within 2 monthk of 
the date alleged for the commission of the crime, on the prin¬ 
ciple that a time of two months is provable under such charge, 
or on the theory that physical presence in the state wpile 
neglect of duty is occurring, subjects him to the jurisdiciion 
of the demanding state? j 

3. Whether one, not ph3rsically present in the demanoing 
state at the time of the commission of the crime charged, | be¬ 
comes a fugitive from justice when he subsequently enters Ithe 
state voluntarily and is arraigned on the charge, but Wves 


before execution of the sentence imposed? j 

4. Whether the passage of an order of maintenance bjr a 
civil court deprives a criminal court of another state of juHs- 
diction to try the defendant for nonsupport? 

5. Whether the lack of opportunity to obtain council de¬ 
prives a person before a state court of his rights under |the 
Constitution of the United States? 

6. Whether the lack of jurisdiction of the criminal court of 

the demanding state to try one for nonsupport when the c ivil 
courts of the asylum state have previously ordered maintenai|ice 
payments, and whether lack of opportunity to obtain counsel 
in the demanding state, are such issues as may properly jbe 
considered by the courts of the asylum state in extradition 
proceedings? | 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR T^E 

DISTRICT OF COLUMBIA i 

_ 

BRIEF FOR APPELLEE 

I 

I 

COUNTEESTATEMENT OF THE CASE ! 

i 

In appellant’s Petition for a Writ of Habeas Corpus, he 
alleged that he was held by the appellee, agent of the Govenjor 
of North Carolina, as a result of the forwarding to proij)er 
authorities of the District of Columbia of papers and do(tu- 
ments “charging me with Nonsupport and Desertion.” He 
admitted his presence in the state of North Carolina in May 
1950, where his “plea of guilty to the charges mentioned in 
the Governor’s papers” was entered, following his arrest “<j)n 
complaint of Gertie May Fowler.” He thus established his 
identity as the person named in the Requisition Proceeding. 

The only points on which he relied in the District Court W 
evidenced by his Petition and the hearing thereon, were the 
same as in this Court: (1) “The matter of the support of Gertie 
May Fowler and of our children is a matter within the exclu¬ 
sive jurisdiction of this Court, which jurisdiction was invoked 
by the said Gertie May Fowler; ” (2) that he “was tried without 
counsel or opportunity for obtaining counsel and told” he “hhd 
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entered a plea of ‘Guilty.’ ” At the hearing, he amended this 
latter allegation to read that he had not waived the right to 
have counsel in the court in North Carolina. Although Gov¬ 
ernment counsel stipulated that appellant did not have counsel, 
he did not agree that appellant had not waived counsel (R. 21). 
This was the sole issue of fact raised by either side at the hear¬ 
ing on the petition for a writ of habeas corpus. 

The return and answer to the writ, in part, was as follows: 

4. The respondent * * * alleges that the pe¬ 
titioner was charged and convicted of the crime of 
abandonment and nonsupport of his wife and minor 
children at Charlotte, North Carolina, on May 1, 1950 
(J. A. 4). 

* * * « * 

Further answering the said petition, the respondent 
avers that on August 22, 1950, Judge Edward M. Cur¬ 
ran of this Court, in the case of North Carolina v. Willie 
Fowler, Requisition No. 997, found the petitioner to 
have been charged with the crime of abandonment and 
nonsupport of his minor children in Charlotte, North 
Carolina, and signed an order for his surrender to that 
state (J. A. 5). 

At the hearing before District Judge Matthews, appellant 
did not deny the truth of the foregoing allegation, nor of the 
statement of fact by the Assistant United States Attorney: 

Mr. O’Leary. * * * You have before you, if the 
Court please, an order to surrender signed by Judge 
Curran of this Court sitting as the Chief Executive of 
the District of Columbia. He has already passed on 
the questions of identity and fugitivity, and the further 
fact that a crime was charged and the papers from the 
State of North Carolina are in proper order. In habeas 
corpus, I don’t believe this Court has the authority to 
go beyond those four questions: Identity, fugitivity, 
the fact a crime has been charged, and that the papers 
from the State of North Carolina are in order (R. 24-25). 




3 


The appellant stipulated, and stated that he had previoijsly 
stipulated (presumably at the requisition hearing) that ^he 
complainant, Mrs. Fowler, would identify the appellant as 
being present in North Carolina on the crucial date (R. 214). 

As a result of the hearing of August 29, 1950, the District 
Court found as a fact that appellant had been ordered sur¬ 
rendered to the State of North Carolina as a fugitive fijom 
justice on August 22, 1950, Requisition No. 997, following a 
hearing by Judge Curran, that he was a fugitive from North 
Carolina, still under sentence in Mecklenburg County, North 
Carolina, on a charge of nonsupport of his wife and three 
minor children following a plea of guilty (J. A. 6). The Court 
concluded as a matter of law that he was a fugitive from North 
Carolina and must be returned (J. A. 6). 

STATUTES INVOLVED 

Constitution, Article IV, § 2, Cl. 2, provides in pertinent p^t: 

A person charged in any State with Treason, Felony, 
or other Crime, who shall flee from Justice, and be foi|ind 
in another State, shall on Demand of the executive Au¬ 
thority of the State from which he fled, be delivered up, 
to be removed to the State having Jurisdiction of the 
Crime. 

18 U. S. C. 3182, formerly 18 U. S, 662, provides: 

Whenever the executive authority of any Statd or 
Territory demands any person as a fugitive from justice, 
of the executive authority of any State, District, or I'er- 
ritory to which such person has fled, and produces a copy 
of an indictment found or an affidavit made beforb a 
magistrate of any State or Territory, charging the i>er- 
son demanded with having committed treason, felony, 
or other crime, certified as authentic by the goveiinor 
or chief magistrate of the State or Territory from whence 
the person so charged has fled, the executive authoiity 
of the State, District, or Territory to which such perpn 
has fled shall cause him to be arrested and secured, :^nd 
notify the executive authority making such demand, or 
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the agent of such authority appointed to receive the 
fugitive, and shall cause the fugitive to be delivered to 
such agent when he shall appt^ar. If no such agent 
appears within thirty days from the time of the arrest, 
the prisoner may be discharged. 

D. C. Code (1940), § 23-401, provides in pertinent part: 

In all cases where the laws of the United States pro¬ 
vide that fugitives from justice shall be delivered up, 
the Chief Justice of the District Court of the United 
States for the District of Columbia shall cause to be 
apprehended and delivered up such fugitive from justice 
who shall be found within the District, in the same 
manner and under the same regulations as the execu¬ 
tive authorities of the several States are required to do 
by the provisions of [18 U. S. C. 3182] * * *. 

D. C. Code (1940), § 23-403, provides: 

Whenever any person shall be found within the Dis¬ 
trict of Columbia charged with any offense committed 
in any State, territory, or other possession of the United 
States, and liable by the Constitution and laws of the 
United States to be delivered over upon the demand of 
the governor of such State, territory, or possession, any 
judge of the police court of the District of Columbia, 
may, upon complaint on oath or affirmation of any cred¬ 
ible witness, setting forth the offense, that such person 
is a fugitive from justice, and such other matters as 
are necessary to bring the case within the provisions of 
law, issue a warrant to bring the person so charged before 
the police court, to answer such complaint. * * ♦ 

SUMMARY OF ARGUMENT 

I 

The lower court properly found appellant to be a fugitive 
from justice, charged with a crime in North Carolina. 

A 

The return to a petition for a writ of habeas corpus, setting 
forth the extradition warrant and finding that defendant is 




5 


charged with abandonment and nonsupport and has fled the 
demanding jurisdiction, is prima fade evidence of fugitivity in 
the absence of a traverse and evidence conclusively establish¬ 
ing petitioner’s physical absence from the state at the time of 
the commission of the crime. 

B 

Appellant’s admission of physical presence in the State of 
North Carolina on May 1, 1950, when the date of the com¬ 
mission of the crime was “on or about March 1, 1950,” is suffi¬ 
cient to establish his presence in the state because proof of the 
dute of May 1, 1950, would be admissible under the complaint 
and because nonsupport being a continuing crime, one is guilty 
if, while neglect of the duty of support continues, he enters 
the jurisdiction offended. 

C 

One absent from a state at the time of the commission of 
a crime, who subsequently voluntarily enters that state and is 
arraigned on the charge, will be held to be a fugitive from jus¬ 
tice, as he has waived a right to resist being returned to the 
demanding state by his voluntary return. 

II 

An order of n iainten ance by a civil court of one state does 
not deprive another state of criminal jurisdiction to try a de¬ 
fendant for nonsupport, as civil and criminal jurisdiction are 
concurrent and-aeparate^^ediesr^Furtherniore, thiTira-de- 
ferise that the Constitution does not permit to be raised in 
the asylum state. 

III 


The lack of opportunity to obtain counsel is not, of itself, a 
deprivation of a right guaranteed under the Constitution ol’ the 
United States. It is not a defense that can be raised in extradi¬ 
tion proceedings as it does not affect the question of whether 
one is “charged” with a crime and a fugitive from justice. 
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ABGUMENT 

I 

The District Court committed no error in finding as a matter 
of fact, and conclusion of law, from the pleadings and argu¬ 
ment at the hearing, that appellant was a fugitive from 
justice 

Although appellant has not urged the point either in this, or 
the lower court, argument is addressed to the foregoing propo¬ 
sition, for the reason that the issue was raised by the Judges of 
this Court, hearing oral argument on appellee’s motion to dis¬ 
miss. 

A. The Return and Answer of appellee, which was not controverted, 
established prima facie that appellant was substantially charged with a 
crime against the laws of North Carolina, that he was actually present in 
North Carolina at the time of the criminal offense, and that he departed 
thereafter 

In his Return and Answer to Writ of Habeas Corpus, re¬ 
spondent set forth the fact that “petitioner was charged and 
convicted of a crime of abandonment and nonsupport of his 
wife and minor children at Charlotte, North Carolina, on May 
1, 1950,” that he had been “convicted and sentenced” for the 
same crime, that “on August 22,1950, Judge Edward M. Cur¬ 
ran of this Court, in the case of North Carolina v. WUlie 
Fowler, Requisition No. 997, found the petitioner to have 
been charged with the crime of abandonment and nonsupport 
of his minor children in Charlotte, North Carolina,” and that 
respondent was “holding the petitioner by virtue of an order 
to surrender, signed by Judge Curran of this Court on August 
22,1950, Requisition No. 997 (J. A. 4^5). 

No denial, either by way of responsive pleading or oral state¬ 
ment, was ever made of the foregoing allegations. In fact, the 
Petition for the Writ of Habeas Corpus, contained an admis¬ 
sion that appellant “/n May 1950 * ♦ ♦ while in North 
Carolina * ♦ * was arrested on complaint of Gertie May 
Fowler, brought before a court where I was tried without coun¬ 
sel or opportunity for obtaining counsel and told I had entered 
a plea of *Guilty* to the charges mentioned in the Governor's 
papers” (J. A. 2). 
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Among the requisition papers before Judge Curran] who 
heard Requisition No. 997, was a certified copy of a Judgment 
of the Domestic Relations Court of Charlotte, North Caro¬ 
lina, reciting that on May 1 , 1951, appellant was “before the 
court charged with abandonment and nonsupport of hi^ wife 
and three minor children” (R. 36) and that appellant had 
been in North Carolina a,t the time of the alleged offensh and 
thereafter fled the jurisdiction of that State. At the heiaring 
of the petition for a writ of habeas corpus, Judge Mathe^ had 
before her not only the aforementioned requisiticm ^per^, but 
Judge Curran’s Warrant of Arrest Upon Requisition, ^hich 
stated the following finding of fact: I 

The Governor of the State of North Carolina hiving 
made demand upon the Chief Judge of said Court for 
the delivery to P. C. Phillips, agent of said Sta]be of 
North Carolina, charged in the county of Mecklefiburg 
in said State with the crime of abandonment and hon- 
support of Wife and Minor Children, and who, a,s\ it is 
alleged, has fled from the justice of said State and thken 
refuge in this District * * * (R. 39 ). j 

Judge Mathews found appellant to be a fugitive, under [sen¬ 
tence in North Carolina which was not completed, and jheld 
that he must be returned (J. A. 6 ).' | 

Was the finding of the lower court (1) that appellant i was 
charged with a crime, and ( 2 ) that he was a fugitive, justified? 

As to the first question, whether appellant was charged with 
a crime, there was a certified copy of the judgment of the 
North Carolina court before which he pleaded guilty on May 
1 , 1950 (R. 36). Even if technically entitled to the certified 
copy of an affidavit made before the magistrate in North C^o- 
lina,^ rather than the judgment, appellant cannot complain ^hat 
proper proof was lacking that he was “charged” with a crijme, 
because his petition for habeas corpus specifically conceded as 
a fact his arrest “on complaint of Gertie May Fowler” an|d a 
plea to “charges mentioned in the Governor’s papers” (J| A. 
2). In addition, the return to the writ, alleging that petitici|ner 

* See 18 U. S. C. 3182. 
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was “charged and convicted of the crime of abandonment and 
nonsupport,” was not denied. 

The return on a writ of habeas corpus is “deemed to import 
verity until impeached.” Crowley v. Christensen, 1890, 137 
U. S. 86, 94. “The return is conclusive until traversed.” 
United States v. Day, 1927, 2d Cir., 20 F. 2d 302, 303. Where 
the return is not traversed by the petitioner, therefore, only 
issues of law are raised. Haas v. Henkel, 1909, C. C. N. Y., 
166 Fed. 621, 624, affirmed 216 U. S. 462; United States ex rel. 
Pasenti v. Martineau, 1930, D. C. Conn, 50 F. 2d 902, 903. 

Nor did the state of the pleadings, together with the war¬ 
rant signed by Judge Curran, permit a finding other than that 
appellant was a fugitive, in addition to being one “charged” 
with a crime. 

It is settled law that one is a fugitive from justice 
within the purview of the Constitutional provision who, 
having been charged with a crime in the demanding 
State, leaves that State for any purpose whatsoever. 
Reed v. Colpoys, 1938, 69 App. D. C. 163. 164, 99 
F. 2d 396. 

Appellant’s counsel informed the lower court that after being 
charged on May 1, 1950, in North Carolina, appellant was 
ordered to pay “$50 every two weeks, and he paid $50 to get 
out of jail then, then he came back to Washington and he hasn’t 
paid anything to that court since” = (R. 16). Compliance with 
the order was the condition upon which the two-year sentence 
was suspended. 

Thus on the question of defendant’s presence in the State 
of North Carolina, his identity as the one there charged, and 
his subsequent departure, the Court had the statement of 
appellant’s counsel. 

Because it was conceded that appellant was, in fact, actually 
charged with a crime in North Carolina, and that he had left 
the jurisdiction, thereafter, no issue was ever made of whether 

* It Is to be noted that the Certified Copy of the Judgnuent of May 1, 1950, 
shows the amount was to be .$40 every two weeks, upon payment of which 
the two-year senteiure was to l)e suspended. 
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he was present in that state at the time of the commissic^n of 

the crime.® j 

It is appellee’s position that the requisition papers “being 
regular on their face” and containing a certification by| the 
Governor of North Carolina “That the accused was present in 
the State of North Carolina at the time of the alleged ofifense 
was committed and thereafter fied the jurisdiction of this 
State,” the burden rested on the petitioner to establislf his 
absence from the State of North Carolina, during the crjicial 
time. This he did not do. Not one jot of evidence was pro¬ 
duced to establish that appellant was absent from ]S'orth 
Carolina during the period of time the offense occurred. 

Where, then, the requisition papers are regular, they 
constitute prima facie evidence that the accused was in 
the state requesting his return at the time alleged and 
the burden of showing the contrary is on him, for it is 
said that the only evidence admissible is such as tends 
to show he was not in the state at that time. Ellison 
V. Splain, 1919, 49 App. D. C. 99, 100, 261 Fed. 247. 
See also Watts v. Splain, 1921, 51 App. D. C. 129, 130, 
277 Fed. 335. 

Considering the Constitution and statute and the 
declarations of this Court, we may not properly approve 
the discharge of the respondent unless it appears from 
the record that he succeeded in showing by clear and 
satisfactory evidence that he was outside the limits of 
South Carolina at the time of the homicide. Stated 
otherwise, he should not be released unless it ap])ears 
beyond reasonable doubt that he was without the State 
of South Carolina when the alleged offense was com¬ 
mitted and, consequently, could not be a fugitive from 
her justice. 

*On the order of this Court respondent has filed a certified copy of the 
sworn complaint, to which appellant pleaded fniilty. The complaint charged 
that appellant did “abandon and fail and refuse to provide adaquate means 
of support for his wife Gertie May Fowler and their three minor children” 
in violation of North Carolina Laws G. S. 14-322, “on or about March 1, 
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The record discloses only a conflict of evidence; the 
requirement which we have indicated has not been met; 
and the challenged judgment must be reversed. South 
Carolina v. Bailey, 1932, 289 U. S. 412, 421-22. 

The public policy of casting the burden of establishing his 
absence from the demanding state upon the accused has long 
since been formulated by the Court: 

The issue of the warrant made a prima jade case of 
actual presence at the time charged, and departure from 
the State thereafter, which it was incumbent upon the 
accused to overthrow by “conclusive evidence.” 

The absence of a person from, or his presence in, the 
State upon the alleged date of the commission of a 
crime, is a fact about which others might be uncertain, 
but the person, himseK, ought to be able to testify with 
perfect certainty. The public policy which prompted 
the constitutional provision relating to extradition de¬ 
mands that he shall do so, else the ease and rapidity 
with which the country may be traversed would render 
one State a comparatively safe refuge for the criminals 
of another. 

***** 

We think it was his duty to meet the prima fade case 
of the State by proof showing with precision of state¬ 
ment the date of his departure from Maryland. Had 
he done so, it would have devolved upon the State to 
show that he was a fugitive from justice by producing 
evidence that he was in the State at the time charged 
in the indictment, or to prove that said date had been 
erroneously charged and could be carried back to the 
necessary time. Until the discharge of the burden im¬ 
posed upon him by the prima fade case of the State, 
through the presentation of a distinctly traversable 
issue, the latter ought not to be called upon to reply. 
Hayes v. Palmer, 1903, 21 App. D. C. 450, 460-1-2. 
[Emphasis supplied.] 

It appears to be universally held that issuance of the wan-ant, 
in accession to the demands of the sister State made by proper 


11 


requisition papers, casts the “burden of proof on the petitjoner 
to show that he was not a fugitive from justice.” StaU v. 
Parrish, 1941, 242 Ala. 7, 15, 5 So. 2nd 828; Seely v. Bear^isley 
1922,194 Iowa 863,868,190 N. W. 498; Ex parte Cassell, (1947, 
Cr. Ct. of App. OK.), 184 P. 2nd 467; People ex rel. Gott(\halk 
V. Brown, 1924, 237 N. Y. 483, 484,143 N. E. 653. i 

The warrant of arrest issued in compliance withj the 
demand of the Governor * * * shows thajb he 
found appellant to be a fugitive; and this conclusion 
must stand unless clearly overthrown which appellant 
has not succeeded in doing. Hogan v. O’Neill, 192l[ 255 
U.S.52,56. i 

Therefore respondent submits that the pleadings, the j oral 
argument, the requisition papers and the w’arrant issue^ by 
Judge Curran thereon, were sufficient to establish prima ^facie 
that appellant was charged with a crime, that he w’as actually 
present in North Carolina at the time of its commission, and 
that he thereafter left the jurisdiction. There bein g no con¬ 
trary evi dence, the finding of the lowe^ cQurJt.o.f_fugi tivitvTw ag- 
pro^rlyjnadn.-- 

B. Apart from the presumption of appellant’s presence in North Carolina 
during the commission of the crime of abandonment and nonsupport, 
raised by the presentation of requisition papers and issuance thereion of 
extradition warrant, there was sufficient evidence to establish thi^ ele¬ 
ment because (1) of the continuing nature of the offense and (2) of the 
uncertainty of the date charged in the complaint I 

\ I 

The sworn complaint of Gertie Mae Fowler, appellant’s '^ife, 
is not limited to a specific date, but reads “on or about M^rch 
1, 1950,” and so was within two months of May 1, 1950,1 the 
date on which appellant admitted being in North Caro^a. 
Assuming arguendo that appellant were not in North Cardlina 
between March 1, 1950, and May 1, 1950, the date he states 
he was charged (there is no testimony that he was not in North 
Carolina during that period), he might be convicted on the later 
date, as he was on May 1, 1950, in the State and failing to 
support his wife and children. The Government is not limited 
to proof of an offense on the exact date charge. Thus, wjiere 
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an assault was charged to have been committed “on or about 
July 3, 1935,” it was held not to be a fatal variance to prove 
under that indictment an offense occurring August 15, 1935. 
Miller v. United States, 1927, 57 App. D. C. 228, 19 F. 2d 702. 
So it would seem that if the burden were on appellee to estab¬ 
lish appellant’s presence in North Carolina “on or about March 
1 , 1950,” it would sufiSce that he admitted being there within 
two months of that date. 

Secondly, abandonment and nonsupport are crimes continu¬ 
ous in nature, not limited to a specific act on a single day. 
Presence in the state at any time while the statutory duty of 
support w’as being neglected, would be sufficient. 

§ 14r-322 General Statutes of North Carolina specifically 
makes abandonment of children “a continuing offense.” Thus, 
if one abandoned his children in the District of Columbia, and 
the wife and children separately went to North Carolina, and 
the husband went to that state also, but at no time after their 
abandonment in the District contributed to their support or 
lived wdth them and his wife, he could be prosecuted for a vio¬ 
lation of the above statute on his arrival in North Carolina. 
iState V. Hinson, 1935,209 N. C. 187, 190,183 S. E. 175. There- 
fore, even if appellant had never set foot in North Carolina 
before May 1, 1950, and on that date he was physically there 
and failing to support his wife and children, he would be amen¬ 
able to the nonsupport law, the offense being one “which con¬ 
tinues day by day.” State v. Hinson, supra, 191. 

Abandonment and non-support is a crime sui generis. So far 
as here pertinent, and in its relation to extradition, it is summed 
up in 91 A. L. R. 1262 as follows: 

Since such a crime as nonsupport is a continuing one, 
the return, even for an innocent purpose, of one who in 
the first instance had not committed the same within 
the state to the state in which he is liable for support of 
wife or child, while neglect continues, and his subse¬ 
quent leaving such state, makes him a fugitive from 
justice, because he has technically committed such 
crime within the state. 
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In People ez rel. Gottchalk v. Brown, supra, the same situ¬ 
ation arose as it is assumed for purposes of ai gument obtains 
in the case at bar: 

In the present case the relator was charged in Ohio 
with a continuing crime, and concededly he w’as within 
the state of Ohio for a few hours during part of the 
time when it is charged that the crime was committed. 
He went there for a lawful purpose, not in furtherance 
of the crime with which he is charged. He left there 
before any indictment was found * * * (at p. 

485). 

***** 

During the hours he was there he did not support 
her children, and, if he was ever guilty of the crime 
charged, he was guilty at that time (at p. 488). 

This Court has had occasion to hold that where the ci'ime 
charged is continuous in nature, proof of the exact da:e is 
not required to justify extradition, but physical presencie in 
the demanding state during the period will suffice: 

The appellant was charged not only with keepihg a 
gaming table, a crime which might have been committed 
by a momentary act, but also with keeping and man¬ 
aging a house for gambling, which implies a crime\of a 
continuous nature. Now, if he went into Maryland and 
opened a gaming-house in violation of the law of that 
State, going between it and his Washington pl^e of 
business both before and after the date alleged in the 
indictment, is proof that he was personally present 
at each time that a game was exhibited therein essektial 
to constitute him a fugitive from justicef It seeim to 
us not. Going in person to another State, and opeping 
a house in which gaming may be carried on from day 
to day, or night to night, is quite different in e^ect 
from the single exhibition of a particular gaming device 
which may be but one of a series of acts indicating the 
character of the house. Hayes v. Palmer, supra, 46^63. 
[Emphasis supplied.] 
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The case of Daugherty v. Hormby, 1945, 5th Cir., 151 F. 2d 
799, is on all fours with the one at bar, except that there the 
petitioner presented evidence of his absence from the State 
of North Carolina, where he had been charged with abandon¬ 
ment and nonsupport. The Court, in concluding that he was 
extraditable from Georgia to North Carolina, held as follows: 

In addition to this, there is evidence that after his 
intention and purpose to abandon had been fully 
achieved, he was back in North Carolina in September 
or October of 1944. Due to the continuing nature of 
the crime with which he is charged, his temporary 
presence within the state after the commission of the 
crime, although for an innocent purpose, made him 
a fugitive from justice, when he again departed from 
the state (at pp. 800-01). 

In this connection, see Ex parte Gomostayoff, 1931, 113 Cal. 
App. 255,298 Pac. 55. 

From the foregoing authorities, it appears that appellant, 
on the admission of his presence in North Carolina on May 1, 
1950, could properly have been convicted of a crime charged 
as “on or about March 1, 1950,” and that, even if not in the 
diction at the time alleged, his subsequent entering would 
subject him to the jurisdiction of the North Carolina courts 
because of the continuing nature of the crime of abandonment 
and nonsupport. 

C. One not physically present in the state at the time of committing the 
crime charged, and therefore not extraditable in the first instance as a 
fugitive, becomes a fugitive from justice when he enters the state and is 
subjected to the jurisdiction of its courts but subsequently leaves the 
state 

If we prescind, for the moment, from the fact that abandon¬ 
ment and nonsupport is a continuing crime and consider it as 
an offense “committed by a momentary act,” * it is the con¬ 
tention of appellee that a person who enters the state after the 
commission of the crime and who is subjected to the jurisdic¬ 
tion of the court, does become a fugitive from justice when he 
subsequently leaves. 


* Hayes v. Palmer, supra, 462. 
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Under the law of North Carolina, one who has not b(5en 
within the state for longer than the two-year statute of limi¬ 
tations, and whose failure to support the wife and childiren 
commenced only after he had been gone from North Carolina 
for some period, may be prosecuted. State v. Beam, 1921,181 
N. C. 597, 107 S. E. 429. This is so because abandonmimt 
consists of two elements—separation and wilful nonsupport, 
Hyder v. Hyder, 1939,215 N. C. 239, 240,1 S. E. 2nd 540, State 
V. Hannon, 1914,168 N. C. 215,83 S. E. 701, and any other con¬ 
struction of the law would mean that a father might leave his 
children in North Carolina (which is not, of itself, a crime), 
go to South Carolina, while continuing payment for their sup¬ 
port, and then cease further contributions, without being sub¬ 
ject to prosecution. See State v. Hannon, supra; People v. 
Meyer, 1895,12 Misc. Rep, 613, 33 N. Y. Supp. 1123. Unques¬ 
tionably, then, even if appellant failed to support his childi'en 
from outside the state, he could properly be convicted by North 
Carolina when found within. 

Acts done outside a jurisdiction, but intended to 
produce and producing detrimental effects within it, 
justify a State in punishing the cause of the harm af> if 
he had been present at the effect, if the State should 
succeed in getting him within its power. Strasshevm 
V. DaUy, 1910, 221 U. S. 280, 285. 

Although not a fugitive from justice in the first instance, by 
reason of physical absence from the demanding state, Hyatt v. 
New York, 1903, 188 U. S. 691, how can one who has mside 
himself amenable to the judicial processes of that state by 
voluntarily entering, and who has accepted the conditions of 
a suspended sentence in preference to a two-year sentence 
which the state might rightfully have enforced then and thc;re, 
be said to be anything but a fugitive when he leaves thereafter? 

A leading case on this subject is State ex rel. Lea v. Broim, 
1933, 166 Tenn. 669, 64 S. W. 2nd 841, cert. den. 292 U. S. 6^. 
The appellants there had been indicted in North Carolina for 
conspiracy. It was conceded that they were absent from NoHh 
Carolina at the time alleged in the indictment and were not, 
therefore, extraditable in the first place to North Carolina. 
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However, they voluntarily returned to North Carolina, where 
they were convicted and allowed to remain on bond, pending 
appeal. When the appeal was unsuccessful, they refused to 
submit to the judgment. Tennessee, the asylum state, ordered 
them returned as fugitives. 

The reasoning of the Supreme Court of Tennessee that the 
relators were fugitives appears from the following excerpts: 

On the facts stated, the relators insist that they are 
not fugitives from justice in North Carolina, for the 
reason that they were not in the state when the crime 
charged against them was committed. 

There is no language in the constitutional provision, 
nor in the statute enacted by Congress, expressly mak¬ 
ing presence in the demanding state, at the time the 
crime was committed, essential to the right of extradi¬ 
tion. The language of the Constitution (Const. U. S., 
art. 4, sec. 2) is that the right shall exist with respect 
to one ‘‘who shall flee from Justice, and be found in 
another State.’’ The statute (18 U. S. C. A., sec. 662) 
gives effect to that provision by directing that the de¬ 
mand shall be made by the Governor of the state from 
whence the person so charged has fled. 

“The constitutional provision that a person charged 
with crime against the laws of a state, and who flees from 
its justice, must be delivered upon on proper demand, 
is sufiSci'^-'tly comprehensive to embrace any offense, 
whatever its nature, which the state, consistently with 
the Constitution and laws of the United States, may 
have made a crime against its laws.” Appleyard v. 
Massachusetts, 203 U. S. 222, 227, 27 S. Ct. 122, 123, 
51 L. Ed. 161, 163, 7 Am. Cas. 1073. “The provision of 
both the Constitution and the statutes extends to all 
crimes and offenses punishable by the laws of the state 
where the act is done.” Lascelles v. Georgia, supra 
[148 U. S. 537] (at pp. 675-76). 

* * * no reason is suggested as a predicate for 

holding that the relators are not fugitives in the con¬ 
stitutional sense, other than the erroneous assumption 
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that the issue is so determined by Hyatt v. New 
supra [188 U. S. 691] and like cases. The only re^on 
assigned by the court for the ruling made in that <|;ase, 
that one cannot be said to have fled from a state 4hen 
he had not been there, is obviously not applicable to a 
person who has not only been in the demanding state 
but in custody of the court having jurisdiction of| the 
crime charged, from which custody he has not been 
finally discharged. A case not within its reasoning is 
not within the scope of its application (at p. 678). | 

As the case appears to us, the relators were co)*po- 
really within the legal custody and jurisdiction of the 
North Carolina court when they were temporarily 
released on their bond, conditioned that they would 
return. When they failed to appear and forfeited 
their bond, they necessarily became fugitives from the 
justice of that court and State. Such fugitives can be 
held immune from extradition only by reading into the 
Constitution and statute of the United States an excep¬ 
tion which is neither expressed nor implied. 

“When bail is given, the principal is regarded as de¬ 
livered to the custody of his sureties. Their domir ion 
is a continuance of the original imprisonment.” And 
seizure of the principal by his sureties “is likened, to 
the rearrest by the sheriff of an escaping prisoner.” 
Taylor v. Taint or, 16 Wall. (83 U. S.) 366’ 21 L. Ed. 
287, 290. 

To sustain the contention of the relators would be 
to solemnly rule that a person, legally imprisoned on a 
charge or conviction of crime, does not “flee” from the 
justice of the State when he breaks his prison and [630] 
escapes into another State, because his crime was com¬ 
mitted through the agency of others while he himself 
was absent from the State. To so rule would not only 
deny the plain language of the Constitution and statute, 
but, in the case before us, would enable the relators to 
unsuccessfully experiment with the courts of North 
Carolina and flaunt their jurisdiction as futile after an 
adverse judgment. The Constitution and laws of the 
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United States forbid such result, and we think we are 
without discretion but to hold the relators subject to 
the Governor’s warrant of arrest and delivery (at p. 679). 

For similar holdings, see Kay v. State, 1948, Ct. of App. of 
Ala., 37 So. 2d 525; Ex parte Morris, 1937, Ct. of Oim. App. 
of Texas, 101 S. W. 2d 259; Ex parte Taylor, 1936, Ct. of 
Crim. App. of Texas, 101 S. W. 2d 579. 

As the Supreme Court of Tennessee observed in State v. 
Brown, supra, the sole reason for requiring the physical pres¬ 
ence of a person in the state at the time the crime is committed 
is found in the constitution clause providing for a demand 
by the State “from which he fled.” A person cannot “flee 
from a place that he was not in.” But one who subsequently 
returns to the state and there is charged, as was the appellant, 
has both been in the state and fled from justice. The rationale 
of Hyatt v. New York has no application to the instant situation. 

Public policy forbids that a person be allowed to trifle with 
the administration of justice in the demanding state, by going 
through a trial, availing himself of the right of appeal, and then 
escaping an unfavorable outcome on the theory that he has 
not fled the justice of the state. If that were the law, one 
charged with a crime where he has been only constructively 
present in the demanding state, such as inducing another to 
enter to commit murder, might freely go there, face charges, 
and, after exhausting the judicial processes, leave and never 
be forced to return. One who commits a crime while absent 
from the state certainly has the right not to enter the demand¬ 
ing state, but, like all other rights, it can be waived. A vol¬ 
untary return to a place one could not be forced to go in the 
first place, constitutes such a waiver. 

A rule that permitted an accused, after conviction of a crime 
which he had committed while constructively, not physically, 
present in the state, to obtain permanent asylum in other states, 
would be an encouragement to escape prison, to violate parole, 
to jump bond, and to breach the condition of a suspended sen¬ 
tence. By the same token, such an interpretation of the mean¬ 
ing of “fugitive from justice” would tend to cause states prose¬ 
cuting for crimes perpetrated by persons beyond their borders, 
to maintain physical custody of such prisoners by denying bond 



19 


pending trial or on appeal, and by discountenancing paropie, 
probation, and suspension of sentences in worthy cases. 

Once a person has been convicted, it seems to be universally 
held that, on his escape, he is properly subject to extradition. 
Drinkall v. Spiegel, 1896, 68 Conn. 441, 36 Atl. 830; State \ex 
rel. Saunders v. Robinson, 1950, 190 Tenn. 101, 104, 228 S. W. 
2d 73, 75; Hughes v. Pfianz, 1905, 6th Cir., 138 Fed. 9^0; 
78 A. L. R. 419 (Anno.); Pelley v. Colpoys, 1941, 73 App. D. C. 
395,122 F. 2d 12, cert. den. 314 U. S. 579. 

In Reed v. Colpoys, supra, this Court held that a petitioiier 
convicted in Illinois, and paroled, became subject to extradi¬ 
tion on the violation of the terms of his parole. 

The law is also settled that a paroled prisoner who 
has, in violation of parole, left the State in which he 
was convicted of crime is, within the constitutional pro¬ 
vision in question, a person charged with crime in tjhe 
State where he was convicted and one who has fled ir^m 
justice of that State, so that he is subject to extradition. 
Reed v. Colpoys, supra, 164. 

Accordingly, respondent submits that appellant, by leaving 
North Carolina after conviction and failure to observe the 
conditions of the suspension of his sentence, became a fugitijve 
from justice, just as did the parole violator in Reed v. ColpO'ys, 
supra. 

II 


The fact that the United States District Court for the Distr ict 
of Columbia may have issued an order for support of ap¬ 
pellant’s wife and children, whether complied with by 
appellant or not, may not be considered in an extradition p]ro- 
ceeding, as it could only be a matter of defense to be raised in 
the demanding State. Furthermore, if the point could be 
raised that the lower court has assumed jurisdiction civillly 
of support payments growing out of divorce proceedings, it 
still would constitute no bar to the jurisdiction of a criminal 
court for nonsuppoct 


Contrary to the assertions made in appellant’s brief (pp. 3-44) 
that respondent admitted that petitioner had “periodically con¬ 
tributed funds to Gertie May Fowler for the support and main- 
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tenance of herself and the children involved; prior and sub¬ 
sequent to the alleged criminal conviction in May 1950,” his 
Petition for a Writ shows only that he claims to have made 
payments in the three months following his conviction (J. A. 2). 
Nothing is said about payments during the period of desertion, 
preceding May 1950. In fact, appellant admits what he calls 
being “occasionally delinquent,” in addition to an arrearage 
of $30.00 at the time of j&ling the writ. As the record stands, 
there is no evidence that North Carolina charged appellant 
for nonsupport for a period when he actually was fulfilling his 
obligations to make payments under a separation decree of the 
District of Columbia courts. 

Appellant contends that the maintenance decree of the local 
court ousted North Carolina of criminal jurisdiction to try 
appellant. This point is without merit. In addition, being 
a matter of defense, it necessarily would have to be raised in 
North Carolina, and could not be considered in extradition 
proceedings. 

On the latter proposition, the Supreme Court has clearly 
indicated that matters of defense cannot be raised in the 
asylum state: 

In extradition proceedings, even when as here, a hu¬ 
mane opportunity is afforded to test them upon habeas 
corpus, the purpose of the writ is not to substitute the 
judgment of another tribunal upon the facts or the law 
of the matter to be tried. The Constitution says noth¬ 
ing about habeas corpus in this connection, but peremp¬ 
torily requires that upon proper demand the person 
charged shall be delivered up to be removed to the State 
having jurisdiction of the crime. Article 4, § 2. Petti- 
bone V. Nichols, 203 U. S. 192, 205. There is no discre¬ 
tion allowed, no inquiry into motives. Kentucky v. 
Dennison, 24 How. 66, Pettibone v. Nichols, 203 U. S. 
192, 203. The technical sufficiency of the indictment is 
not open. Munsey v. Clough, 196 U. S. 364, 373. And 
even if it be true that the argument stated offers a nice 
question, it is a question as to the law of New York 
which the New York courts must decide * * ♦ 
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How far such considerations shall be taken into accoiint 
it is for the New York courts to decide, as it is foi a 
New York jury to determine whether at the moment 
of the conspiracy Thaw was insane in such sense | as 
they may be instructed would make the fact a de¬ 
fense. Drew V. Thaw, 1914, 235 U. S. 432, 439-40.! 


The Supreme Court spoke with equal emphasis in Biddinger 
V. Commissioner of Police, 1917,245 U. S. 128,135: 

This much, however, the decisions of this court nuike 
clear; that the proceeding is a summary one, to be k^pt 
within narrow bounds, not less for the protection of die 
liberty of the citizen than in the public interest; tliat 
when the extradition papers required by the statute are 
in proper form the only evidence sanctioned by t|his 
court as admissible on such a hearing is such as tends 
to prove that the accused was not in the demanding 
State at the time the crime is alleged to have been com¬ 
mitted : and, frequently and emphatically, that defenses 
cannot he entertained on such a hearing, hut must he 
referred for investigation to the trial oj the case in the 
courts of the demanding State. 


The statute of limitations is a defense and must be 
asserted on the trial by the defendant in criminal cajses. 
[Emphasis supplied]. 

See Depoilly v. Palmer, 1906* 28 App. D. C. 324, 330. 

A plea of former jeopardy, like the statute of limitations iind 
insanity, is also a matter of defense. In re Bloch, 1898 (D. Ct. 
W. Ark.), 87 Fed. 981, 984. If it were true that appellant here 
has a good plea in bar, because the courts of the District of 
Columbia have ordered certain maintenance payments, it was 
also true in the proceeding cases that the petitioners there had 
a good plea, if sustained. Nevertheless, the Supreme Court 
held such a defense could not be raised before the tribunals of 
the asylum state. 

Furthermore, such a defense is without merit, even in the 
demanding state. State v Galjour, 1949* 215 La. 553, 41 So. 
2nd 215; State v. Vogt, 1917, 141 La. 764, 75 So. 674; Spade v. 
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State, 1909, 44 Ind. App. 529, 89 N. E. 604; State v. Wellrnan, 
1918,102 Hon. 503,170 Pac. 1052. 

The divorce proceedings, in which a judgment of the 
civil district court was rendered fixing the alimony and 
ordering defendant therein to pay to his divorced wife 
$40 per month for the support of his two minor children, 
were clearly civil in their nature, and the order of court 
awarding such alimony was merely an incidental or 
ancilliary proceeding flowing from the divorce action and 
was based purely on his civil obligation to support his 
children * ♦ * while the proceedings in the juve¬ 

nile court were criminal in their nature, based on the 
failure of past omissions of the father to fulfill the obli¬ 
gation to support his children. In the civil district 
court the matter was between the husband and wife, 
whereas in the juvenile court the State was prosecut¬ 
ing the father for an offense defined in the Criminal 
Code, and, in lieu of the imposition of fiine or imprison¬ 
ment * * * the juvenile court in its discretion 

ordered the defendant to make payment for their care 
and support, under the provisions of Article 75 of the 
Criminal Code. 

In the civil district court a defendant does not have 
all of the constitutional safeguards and rights afforded 
to an adult defendant in a criminal prosecution in the 
juvenile court. In the civil district court the matter is 
entirely civil in its nature, and in the juvenile court the 
matter is entirely criminol, and, this being trite, there is 
no question of concurrent jurisdiction here involved. 
Certainly the relator could not be tried in the civil dis¬ 
trict court for the criminal offense of desertion and non¬ 
support of his children. Likewise, the juvenile court 
has no jurisdiction in the divorce proceedings in which 
alimony was awarded as incidental or ancilliary thereto. 
State V. Gal jour, supra, 559-60. [Emphasis supplied.] 

The question of jurisdiction of the offense of abandonment 
and nonsupport, as between the civil courts of the District of 
Columbia and the criminal courts of North Carolina, cannot 
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be raised in this proceeding, and in any event, such a defejise 
is without substance. 

Ill j 

The right to counsel, and the opportunity to obtain counsel! in 
the demanding state, is not a question that can be considered 
in extradition proceedings. Furthermore, such a right in a 
State court is not one guaranteed by the Constitution of |he 
United States | 

Appellant contends that the courts of this jurisdiction jian 
consider whether he had the opportunity to procure couiisel 
in North Carolina, and, on a finding that he did not, reflise 
to return him. 

The question, of course, is whether he is “charged” witfi a 
crime, not convicted. His plea of guilty, allegedly entered for 
lack of counsel, in no way affects the material issue of whether 
he is charged. If he had had counsel, obtained a postpone¬ 
ment of the trial on a plea of not guilty, and were here on 
bond, his situation would be the same. With or without coun¬ 
sel, it would still be true that he is “charged” with a criie. 


He is “charged,” not because he lacked counsel, but becajise 
his wife swore to a complaint. Being afforded counsel coiild 
not have changed that fact. 

If failure to obtain counsel were grounds to refuse to sur¬ 
render him to North Carolina, then it would follow that A, 
indicted as a murderer in North Carolina, could be extraditied, 
but if he actually returned and faced the charge without bene¬ 
fit of counsel and subsequently escaped, A could forever clsim 
asylum here. By the assumed violation of his right to counsel, 
he acquires a right that admittedly he did not possess beforci— 
namely, the right to resist extradition. The logic of suci a 
position is patently false. 

The question raised by appellant was decisively answei'ed 
by this Court in Johnson v. Mathews, 1950, 86 U. S. App. D. C. 
376, 182 F. 2d 677, where the petitioner resisted extradition to 
Georgia on the grounds that he could not get fair treatm(;nt 
in that State and was there treated cruelly and unhumafily 
by his jailers. 
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The question before us is whether a court (either 
state or federal) in the asylum state can hear and de¬ 
termine the constitutional validity of phases of the 
penal action by the demanding state in respect to the 
fugitive or his offense. We thinj^that it cannot. Au¬ 
thorities, sound theory of government, and the practical 
aspects of the problem all require that conclusion. 
Johnson v. Mathews, supra, 378. 

If, as appellant maintains, he was deprived of a substantial 
federal or state right, the courts of North Carolina and of the 
United States setting in that jurisdiction, are open to hear 
his claim. There is no assertion that he has sou^t their aid, 
or that such would be useless. 

Furthermore, the refusal of a state court, w'hen asked (there 
is no evidence here that the North Carolina court was asked 
to appoint counsel), to appoint counsel does not constitute a 
violation of the due process clause of the Federal Constitution. 
Betts V. Brady, 1941,316 U. S. 455. 

Therefore, the asserted violation of appellant’s constitutional 
rights is without merit and cannot, in any event, be raised in 
this jurisdiction. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the lower court should be affirmed. 

George Morris Fay, 

United States Attorney. 

Joseph M. Howard, 

Joseph A. Sommer, 

Assistant United States Attorneys. 
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